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PREFACE 

This    report    was    prepared    in    accordance    with    provisions    of    the 
Memorandum  of  Agreement  between  the   Soil  Conservation  Service  and  the 
Agricultural  Research  Service  of  January  1955,    relating  to  services  to  be 
furnished  by  the  Farm  Economics  Research  Division,   Agricultural  Research 
Service,   under  the  Watershed  Protection  and  Flood  Prevention  Program.,    and 
under  the  annual  renewals  of  the  agreement. 

The  purpose  of  this  report  is  to  present  a  comparison  and  evaluation  of 
various  provisions  of  the  existing  drainage  laws  of  Delaware,    to  consider  the 
State's  experience  in  creating,   financing,   and  managing    certain    selected 
drainage  organizations,   and  to  relate  these  statutory  provisions  and  experience 
to  the  qualifications  of  a  Delaware  tax  ditch  (a  drainage-  organization)  to  act  as 
a  single  or  cosponsor  of  a  watershed  project  under  the  Federal  Watershed 
Protection  and  Flood  Prevention  Act  of  1954  (Public  Law  566),    as  amended  in 
1956  (Public  Law  1018)  and  1958  (Public  Law  85-624;  Public  Law  85-865). 

Appreciation  is  expressed  to  the  State  soil  conservation  commission,  the 
State  drainage  engineer,   the  State  conservationist  and  other  representatives  of 
the  Soil  Conservation  Service  in  Delaware,   and  to  the  many  drainage  officials 
and  landowners  for  their  cooperation  and  for  information  furnished  with  respect 
to  the  operations  of  drainage  organizations  in  the  State. 

The  writer  gratefully  acknowledges  the  assistance  of  Erling  D.    Solberg, 
Agricultural  Economist,   Farm  Economics  Research  Division,   Agricultural 
Research  Service,   in  helping  to  plan  the  study,    in  conducting  jointly  with  the 
writer  a  part  of  the  research,    and  in  making  helpful  suggestions  in  connection 
with  the  preparation  of  the  report. 
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STATE -COUNTY-LOCAL   COOPERATION  UNDER  DELAWARE 

DRAINAGE   LAWS 


By  William  J.    Coleman,   agricultural  econom^ist 
Farm  Economics  Research  Division 


SUMMARY 

Drainage  and  the  overflowing  of  lands   in  Delaware  have  been  serious 
problems  ever  since  land  development  was  begun  by  the  first  settlers.     This 
is   understandable  when  it  is  remembered  that  the  greater  part  of  the  State 
ranges   from  sea  level  to  a  few  hundred  feet  in  elevation.     In  fact,   in  the 
southern  part  of  Delaware,   drainage  has  been  so  poor  that  in  the  last  70  years 
many  thousands  of  acres  have  been  abandoned  so  far  as  agricultural  use  is 
concerned. 

At  first,   operations  to  overcome  this  problem  came  largely  from  indi- 
vidual efforts  as  the  original  land  grants  were  large.     As  these  large  hold- 
ings were  subdivided,  laws  were  enacted  which  provided  the  legal  framework 
for  the  formation  of  drainage  organizations  and  enabled  these  organizations 
to  engage  in  construction  and  maintenance  of  tax  ditches  (drainage  organiza- 
tions) as  a  community  enterprise.     These  laws  have  been  revised  many 
times.     Until  enactment  of  a  law  in  1951,  the  annual  levying  of  a  maintenance 
tax  and  the  providing  of  adequate  maintenance  was  not  required.     As  ditches 
clog  easily  on  flatlands  where  water  flows  are  gentle,   constant  maintenance 
is  necessary.     Until   the  enactment  of  a  1941  law,   drainage   taxes  were 
collected  by  the  organization's  own  collector.    In  some  tax  ditches  organized 
several  years  ago, the  court  orders  forming  the  ditches   made  the  tax  assess- 
ment personal  against  the  landowner,   with  liability  for  taxes  following  the 
owner  rather  than  attaching  against  the  land.     As  ownership  of  land  changed, 
drainage  organizations  became  at  least  partially  inoperative.     For  other 
deficiencies  in  Delaware's  drainage  laws  prior  to  the  enactment  of  current 
law  see  page 30  of  this  report. 

In  those  tax  ditches  organized  under  current  law  annual  maintenance 
taxes  must  be  levied  and  adequate  maintenance  must  be  provided.  Another 
distinct  improvement  is  the  requirement  that  all  drainage  taxes  be  collected 


by  the  county  receiver  of  taxes  in  the  same  way  that  county  and  State   taxes 
are  collected.     A  third  improvement,   which  applies  especially  to  tax  ditches 
organized  under  current  law,    is  the  provision  that  taxes  levied  shall  consti- 
tute a  lien  against  the  lands  to  which  they  apply  and  that  no  landowner  shall 
be  liable  for  taxes  levied  against  the  lands  of  another. 

Until  the  late  thirties.    State  laws  pertaining  to  drainage  financing  and 
operations,   with  few  minor  exceptions,   limited  responsibility  to  the  local 
organization.     Then  the  State,    and  earlier  the  Federal  Government  in  its 
Civilian  Conservation  Corps  and  Soil  Conservation  Service  program,    came 
to  recognize  that  providing  technical  and  financial  services  under  certain 
conditions  to  landowners  and  drainage  organizations  resulted  in  a  public 
benefit.     As  a  result,   drainage  organizations  and  landowners  have  received 
substantial  technical  and  financial  aid  and  assistance.     State, Civilian  Conser- 
vation Corps, and  Soil  Conservation  Service  engineers  developed,   at  no  direct 
cost  to  local  landowners,    specifications  and  plans  for  drainage  ditches. 
From  time  to  time,    the  State  has  appropriated  funds  to  loan  to  soil  conser- 
vation districts  for  the  purchase  of  heavy  earth -moving  equipment  to  be  used 
in  digging,    cleaning  out,    and  maintaining  tax  ditches.     These  loans  have 
been  repaid  as  required  by  law.     For  more    than  a  decade,    the   State   and 
county  have  appropriated  funds  to  match  expenditures  of  local  organizations 
for  construction  and  maintenance  of  ditches. 

Contributing  to  the  success  of  this  cooperative  endeavor  of  Federal, 
State,    county,   and  local  agencies  is  the  current  law,   which  apparently 
affords  the  local  organization  all  the  general  and  financial  powers  needed  to 
establish  and  operate  an  efficient  enterprise. 

In  addition,    tax  ditches  as  now  organized  under  current  State  law  would 
not  be  expected  to  have  difficulty  in  qualifying  as  sponsors  of  projects  under 
the  Federal  Watershed  Protection  and  Flood  Prevention  Act  of  1954,    as 
amended. 


INTRODUCTION 

Delaware,    the  second  smallest  State  in  the  Union,   has  a  total  area  of 
2,399  square  miles,    of  which  82  percent  is  land  and  the  rest  is  inland  water. 
The  State's  three  counties  in  order  from  north  to  south  contain  square  miles 
as  follows:    New  Castle,    493;  Kent,    806;  and  Sussex,    1,100. 

Delaware  soils  are  fertile.     Eighty-seven  percent  of  the  rural  lands  are 
in  land  capability  classes  I,   II,    and  III,    the  highest  three  of  the  eight  classes. 
Except  for  some  rolling  land  in  the  northern  part  of  the  State,    the  greater 
part  of  Delaware  is  very  flat.     Low  elevations,    ranging  from  sea  level  to 


slightly  more  than  400  feet,    make  drainage  an  acute  problem.     Most  of  the 
land  in  Sussex  County  has  an  elevation  of  less  than  50  feet.     Poor  drainage 
in  that  county  has  been  a  major  factor  contributing  to  the  abandonment  of  an 
average  of  slightly  less  than  2,000  acres  of  agricultural  land  annually  during 
the  last  70  years. 

Drainage  in  Delaware  has  a  long  history.     Some  of  the  early  ditches 
were  dug  more  than  100  years  ago.     Then,    as  now,    constant  maintenance  was 
required.     In  flat  country  where  water  flows  are  gentle,   ditches  clog  easily. 
If  main  outlets  fill  in,    the  entire  drainage  systemi  may  suffer.     More  than  40 
percent  of  the  land  in  Sussex  County,   which  has  90  percent  of  its  soils  in 
land  capability  classes  I,   11,    and  III,    is  in  woodland  or  idle. 

Since  the  turn  of  the  century,    Delaware  has  experimented  with  a  series 
of  drainage  laws.     These  laws  reflect  a  trend  away  from  purely  local  respon- 
sibility for  drainage.     They  reflect  a  realization  that  drainage  in  flat  country 
is  also  a  concern  of  the  county  and  of  the  State.     Benefits  from  good  drainage 
may  and  often  do  accrue  to  many  people  besides  the  farmers  who  live  and  work 
on  the  land.    Properties  located  in  municipalities,  as  well  as  railroads,  public 
highways,  public  utilities,  and  other  nonfarm  proper  ties,  may  benefit  from 
local  drainage  projects,  depending  on  their  location  with  respect  to  tax  ditches. 

In  1951,    the  Delaware  legislature  took  a  careful  look  at  the  State's 
drainage  laws  and  then  revised  them  completely.     Building  upon  time-tested 
provisions  for  approval  by  the  resident  judge  of  the  organization  of  tax 
ditches,   new  provisions  were  added  that  call  for  participation  in  drainage  by 
State,    county,   and  local  soil  conservation  districts.     The  1951  law,   which 
authorized  drainage  only,   was  amended  in  1955  so  as  to  authorize  both 
drainage  and  the  prevention  of  flooding  of  low,   wet,    swampy  or  overflowed 
lands  or  lands  subject  to  overflow  (appendix  table  1), 


CREATION   OF   TAX-DITCH  ORGANIZATIONS 

At  first  glance,    the  procedural  steps  for  creation  of  drainage  organiza- 
tions under  the  1955  law  may  seem  to  be  both  numerous  and  complex,   but 
ditch  organization  is  facilitated  greatly  by  the  provision  of  technical  guidance 
and  the  necessary  printed  forms.     The  process  involves  many  steps,   which 
include  petition  of  landowners,    administrative  and  technical  determinations 
by  boards,   development  of  engineering  designs  and  specifications  by  qualified 
public  engineers,   hearings  of  landowners,   balloting  by  landowners  in  which 
a  favorable  majority  of  their  votes  is  required,   and  final  approval  of  the 
resident  judge  of  the  superior  court.     These  steps  serve  to  assure  demo- 
cratic action,  provide  essential  technical  determinations,   and  give  to  the 
formation  of  the  tax  ditch  the  judicial  approval  of  the  second  highest  court  of 
the  State. 


Petition  for  Tax  Ditch 

Organization  of  a  tax  ditch  under  the  1955  law  may  be  initiated  by  one 
or  more  landowners  who  desire  their  lands  to  be  drained   or  protected  from 
flooding.     This  is  done  by  petitioning  the  superior  court  of  the  county  through 
the  local  soil  conservation  district  of  the  county  (the  boundaries  of  district 
and  county  coincide)  in  which  all  or  the  major  portion  of  the  area  is  located. 
The  State  drainage  engineer  is  available  to  help  the  landowners  prepare  the 
petition.     Before  1951,    such  petitions  were  presented  directly  to  the  superior 
court  and  filed  with  the  county  prothonotary  (county  clerk).     Some  other 
recent  amendments  should  be  noted  also.     The  1951  law  provided  that  no 
naore  drainage  organizations  could  be  created  under  article  1,    chapter  105, 
of  the  1935  Code.     The  1955  law  went  still  further  by  providing  that  no  drain- 
age organization  could  be  established  or  reorganized  under  any  law  except 
the  1955  law,    but  it  continued  in  effect  the  1935  Code  provisions  for  opera- 
tion of  any  drainage  districts  organized  thereunder  until  such  drainage 
organizations  are  reorganized  under  the  1955  law. 

If  the  petition  submitted  under  the  1955  law  for  formation  of  a  tax  ditch 
is  in  proper  forna  and  is  properly  executed,    the  local  soil  conservation 
district  will  notify  the  State  soil  conservation  commission  and  obtain  the 
services  of  the  State  drainage  engineer.     The  engineer  will  determine  the 
watershed  boundaries  of  the  proposed  tax  ditch  and  obtain  other  information 
to  enable  the  soil  conservation  district  to  decide  whether  the  formation  of 
the  tax  ditch  is  practicable  and  feasible.     The  district  may  hold  such  hearings 
as  it  deems  necessary. 

The  engineer  is  required  to  make  a  formal  report  of  his  investigation, 
together  with  recommendations,    to  the  soil  conservation  district.     A  copy  of 
the  report  is  furnished  the  State  soil  conservation  commission.     Based  on 
this  report  and  its  own  findings,    the  district  decides  whether  the  formation 
of  the  tax  ditch  is  practicable  and  feasible.     If  the  decision  is  favorable,    the 
petition  is  filed  with  the  county  prothonotary.     If  not,   petitioners  are 
notified  and  a  new  petition  may  not  be  refiled  for  one  year. 


Investigation  by  Ditch  Commissioners 

Upon  the  filing  of  an  "approved"  petition,    the  superior  court  directs  the 
county  board  of  ditch  commissioners,   with  such  assistance  as  is  needed 
from  the  soil  conservation  district,    to  make  an  investigation  and  prepare  a 
comprehensive  report.     The  three -member  board  of  commissioners,    acting 
as  officers  of  the  superior  court,    are  directed  to  visit  the  lands  to  be  drained 
or  protected  from  flooding  to  determine:     (1)  Watershed  boundaries;  (2)  type. 


location,    and  specification  of  works  of  improvement,    including  ditches,  dikes, 
levees  and  other  structures;  (3)  location  of  public  roads,    railroads,   and 
public  utility  installations  in  the  area;  (4)  approximate  boundaries  of  farms 
and  other  lands  in  area;  (5)  location  of  needed  rights-of-way;  (6)  estimated 
cost  of  required  works  of  improvement;  (7)  damages  that  will  result  from 
construction;  (8)  fair  allowances  as  compensation  to  landowners  for  existing 
works  of  improvement;  and  (9)  an  equitable  basis,    considering  relative  bene- 
fits to  each  landowner,   for  distribution  of  costs.     The  commissioners  are 
directed  to  obtain  from  the  soil  conservation  district  such  assistance  and 
information  as  is  needed  to  help  them  make  the  above  determinations,     (In 
practice,    assistance  of  Soil  Conservation  Service  engineers  is  provided  the 
commissioners  through  the  soil  conservation  district.)    The  State  drainage 
engineer  serves, without  voting  authority,   as  secretary,engineer,  and  adviser 
to  the  commissi6ners. 

Usually  the  only  expenses  that  landowners  incur  in  the  process  of  form- 
ing a  tax  ditch  are  filing  fees,    cost  of  mailing  notices,   and  reimbursement 
not  to  exceed  $10.00  a  day  to  the  three  ditch  commissioners  for  their  expenses 
including  travel.     Engineering  services  are  provided  by  the  State  soil  con- 
servation commission  and  the  Soil  Conservation  Service.     This  leads  to  a 
better  designed,   integrated,    and  coordinated  system  of  drainage  than  was 
afforded  districts  organized  under  the  1935  Code,   since  such  services  were 
not  available  to  earlier  ditch  commissioners.     Under  chapter  65  of  the  1935 
Code,    the  resident  judge  would  appoint  a  board  of  viewers,   which  together 
with  the  engineer  was  to  develop  plans  and  specifications  for  each  proposed 
district.     This  law  was  never  used.     Under  chapter  105  of  the  same  1935 
Code,    the  resident  judge  appointed  a  board  of  ditch  commissioners  for  each 
proposed  drainage  district.     In  turn,    the  commissioners  selected  a  surveyor 
to  develop  plans  and  specifications  (appendix  table  1). 

If,   in  considering  the  petition  of  landowners  for  the  formation  of  a  tax 
ditch,    the  soil  conservation  district  determines  that  formation  of  such 
organization  is  practicable  and  feasible,    the  landowners  may  at  any  time 
thereafter  employ  at  their  expense  engineering  personnel  to  assist  the  State 
drainage  engineer. 


Assessment  of  Costs 

A  critical  step  in  forming  a  drainage  organization  is  the  determination 
of  relative  benefits  and  the  basis  for  distribution  of  costs  among  landowners. 
Under  the  1935  Code,    the  engineer  and  viewers  were  required  to  assess 
damages  and  to  separate  the  land  into  five  classes  with  reference  to  the 
benefits  to  be  derived  from  the  improvement.     Also  to  be  considered,   in  the 
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case  of  drainage,   was  the  degree  of  wetness  of  the  land,   its  proximity  to  the 
ditch  or  a  natural  outlet,  and  the  fertility  of  the  soil.    This  law  was  never  used. 

Current  law  does  not  specify  what  factors  shall  be  considered  in  deter- 
mining relative  benefits  and  allocating  costs.     Some  ditch  commissioners, 
however,    consider  whether  the  drainage  ditch  passes  through,   goes  along- 
side,   or  merely  leads  to,    a  property.     The  highest  to  the  lowest  costs  are 
allocated  in  this  order.     The  commissioners  may  take  into  consideration 
also  present  land  use,   nature  of  soil,    amount  of  service  rendered,    amount 
of  runoff  contributed,   location  of  the  property  with  reference  to  the  ditch 
outlet,    and  the  source  or  origin  of  the  water.     The  greater  cost  often  is 
assessed  against  the  property  farthest  from  the  outlet.     The  major  criterion 
is  cost  incurred  rather  than  benefits  received. 

After  deciding  upon  the  basis  for  the  distribution  of  costs  anaong  land- 
owners,   the  ditch  commissioners  prepare  an  assessment  list,   which  shows 
owners  and  number  of  acres  involved  in  the  watershed  or  drainage  area,    an 
assessment  base  expressed  in  dollars  for  each  property,    and  the    total 
assessment  base,   which  must  equal  or  exceed  the  total  costs  of  the  proposed 
works  of  improvement.     This  list  forms  the  basis  for  the  levying  of  all  taxes. 

Report  of  Ditch  Commissioners 

The  report  of  the  commissioners,  which  is  prepared  with  the  assistance 
of  the  State  drainage  engineer,  must  include  determinations  and  information 
as  follows: 

(1)  Name  and  location  of  tax  ditch; 

(2)  Map,   drawing  or  aerial  photograph,    showing 

(a)  Main  ditches,   prongs,    and  subprongs; 

(b)  Dikes,   levees,    structures,    and  other  works  of  improvement; 

(c)  Railroads,   public  highways,    and  public  utility  installations 
near  the  points  at  which  they  reach,    cross,    or  pass  near  any 
part  of  the  tax  ditch; 

(d)  Exterior  boundaries  of  tax -ditch  watershed  or  drainage  area; 

(e)  Approximate  boundaries  of  each  farm  and  other  lands  in  tax 
ditch  with  identification  of  each  by  name  or  code  number; 

(f)  Location  and  extent  of  rights-of-way,  including  overhead   and 
underground  clearances,   for  construction  and  maintenance 
operations; 
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(3)  Profiles  and  cross  sections  showing  necessary  capacities  in  cubic 
feet  or  discharge  per  second  of  main  ditch,   prongs  and  subprongs; 
specifications  and  drawings  for  all  other  works  of  improvement; 
required  capacities  of  structures  such  as  culverts  and  bridges 
under  roads  and  railroads  that  cross  any  part  of  the  tax  ditch; 

(4)  Estimated  total  cost  of  works  of  improvement; 

(5)  Assessment  list; 

(6)  Factors  that  influenced  the  determination  of  relative  benefits  and 
the  basis  for  distribution  of  costs  among  landowners; 

(7)  Names  of  landowners  awarded  damages  or  to  be  paid  for  previously 
constructed  works  of  improvement,    and  amount  of  damages  or 
compensation  to  which  each  landowner  is  entitled;  and  factors  that 
influence  determination  of  damages  awarded  and  compensation  to 
be  paid; 

(8)  Number  of  ditch  managers  -  not  less  than  two  nor  more  than  five  - 
required  to  conduct  the  affairs  of  the  tax  ditch;  and 

(9)  In  the  case  of  a  previously  existent  drainage  organization,    the 
amount  of  present  assets  to  be  turned  over  to,    or  liabilities  to  be 
assumed  by,    the  proposed  tax  ditch. 

Hearings  and  Voting  Authorized 

The  next  step  in  the  organizing  process  is  the  holding  of  a  public  hear- 
ing on  the  ditch  commissioners'  report.     Landowners  are  given  a  15-day 
personal  notice  that  a  hearing  and  referendum  will  be  held  by  the  commis- 
sioners on  their  report.     At  the  hearing,    the  commissioners,   assisted  by 
the  State  drainage  engineer,   hear  any  interested  person  express  his  opinion 
for  or  against  the  tax  ditch  as  proposed  in  the  report,   which  may  be  changed 
as  deemed  warranted.     When  the  commissioners  have  adopted  their  report 
and  declared  it  final,    they  conduct  a  referendum  which  affords  each  land- 
owner an  opportunity  to  vote  for  or  against  the  final  report.     In  this,    they 
are  assisted  by  the  engineer.     Each  landowner  has  the  same  number  of  votes 
as  dollars  shown  on  the  assessment  base. 

In  cases  (1)  in  which  all  landowners,   with  approval  of  the  ditch  commis- 
sioners,   the  soil  conservation  district,    and  the  State  drainage  engineer 
jointly  make  the  determination  regularly  assigned  to  the  commissioners, 
prepare  an  assessment  list,    and  each  approve  in  writing  the  commissioners' 
report,    without  viewing  the  land,  and  (2)  in  which  all  landowners  sign  a 
statement  that  they  are  familiar  with  the  report  and  favor  the  tax  ditch,    the 
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commissioners  do  not  hold  a  hearing  and  referendum  but  file  their  report 
with  the  county  prothonotary  without  a  certificate  of  referendum. 


Determination  by  the  Court 

After  the  hearing  and  referendum,    the  commissioners  sign  and  file 
with  the  prothonotary  three  copies  of  their  report,    together  with  a  certifi- 
cate stating  the  results  of  the  referendum,   and  a  statement  showing: 

(1)  Whether  comnaissioners  have  fully  discharged  their  duties; 

(2)  Whether  tax  ditch  is  practicable  and  feasible; 

(3)  Whether  each  landowner  assessed  is  provided  with  a  direct 
drainage  outlet; 

(4)  Any  objections  to  the  report  not  warranting  further  changes 
in  the  report  and  reasons  therefor; 

(5)  Whether  benefits  will  exceed  total  costs;  and 

(6)  Any  other  recommendations  or  information  deemed  pertinent. 

Any  commissioner  who  does  not  concur  in  the  report  may  submit  a 
minority  report. 

The  superior  court,    after  reviewing  the  commissioners'  report,    either 
(1)  issues  an  order  denying  the  petition  for  the  tax  ditch,   if  a  majority  of  the 
commissioners  or  of  the  landowner  votes  cast  were  opposed,    or  if  the  total 
cost  would  exceed  the  benefits,    or  (2)  sets  a  date  for  final  hearing  on  the 
petition  if  the  tax  ditch  was  favored  by  a  majority  of  the  commissioners  and 
of  the  landowners'  votes  cast,    and  if  total  benefits  exceed  costs.     Notice  of 
such  hearing  must  be  published  and  posted  for  at  least  15  days. 

At  such  final  hearing  before  the  superior  court,    any  interested  person 
may  file  written  objections  to  the  commissioners'  report.     The  court  reviews 
the  report  and  any  objections  filed  and,    in  consultation  with  the  commis- 
sioners,   makes  such  changes  as  needed.     If  the  report  still  shows  that 
benefits  exceed  costs  and  that  a  majority  of  the  commissioners  and  of  the 
landowners'  votes  cast  still  favor  the  tax  ditch,    the  court  confirms  the 
report  and  issues  a  ditch  order.     The  court  may  issue  a  ditch  order  without 
a  final  hearing,   if  all  landowners  involved  sign  a  statement  that  they  are 
familiar  with  the  commissioners'  report  and  favor  formation  of  the  tax  ditch, 
if  a  majority  of  the  commissioners  are  in  favor,    and  if  total  benefits  exceed 
cost. 
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Any  person  who  filed  a  written  objection  to  the  commissioners'  report 
may  apply  to  the  superior  court  within  30  days  from  date  of  the  ditch  order 
for  an  order  for  a  jury  verdict  as  to  the  value  of  the  relative  benefits, 
damages,    injury,   or  loss  that  will  result  to  the  lands  of  such  person  from 
construction  of  the  tax  ditch.     Unless  it  is  set  aside  by  the  court  or  appealed, 
the  verdict  is  final.     In  the  defense  of  the  ditch  order,    the  commissioners 
are  represented  by  the  attorney  general  of  the  State. 

There  is  no  provision  in  the  1935  Code,    as  there  is  in  current  law,    for 
a  trial  by  jury  to  determine  whether  a  proposed  drainage  organization 
should  be  established. 


INTERNAL   ORGANIZATION  OF   TAX  DITCH 

Under  each  of  the  four  Delaware  drainage  laws  considered  here,   pro- 
visions pertaining  to  the  governing  body  of  tax  ditches  are  essentially  the 
same,    except  for  number  of  board  members.     Most  of  the  drainage  organi- 
zations are  administered  by  two  to  five  managers  or  commissioners,  elected 
by  the  landowners,    and  a  secretary-treasurer,   either  elected  by  the  land- 
owners or  appointed  by  the  governing  body.     Only  under  the  current  law  does 
the  State  provide  assistance  with  administrative  and  operational  problems  of 
drainage  organizations.     This  service  is  performed  by  the  State  drainage 
engineer. 

After  the  ditch  order  becomes  final,    the  State  drainage  engineer  posts 
for  10  days  a  notice  of  the  time  and  place  of  meeting  of  landowners  for  the 
purpose  of  organizing  the  tax  ditch.     Notice  is  sent  also  to  the  board  of 
supervisors  of  the  local  soil  conservation  district,    a  member  of  which  may 
represent  the  district  at  the  meeting.     At  the  first  meeting,    the  landowners 
elect  the  number  of  managers  (from  two  to  five)  called  for  in  the  ditch  order 
and  a  secretary-treasurer.     The  term  of  office  for  each  is  normally  one 
year.     Regular  annual  meetings  of  landowners  are  held  in  January,    and 
special  meetings  may  be  called  by  the  chairman  of  the  ditch  managers  as 
circumstances  warrant.     Each  landowner  is  entitled  to  the  same  number  of 
votes  as  the  number  of  dollars  assessed  against  the  land  of  such  owner  in 
the  ditch  order. 

Duties  of  Ditch  Managers 

The  ditch  managers  are  to: 

(1)    Determine  from  the  landowners  the  desired  program  of 
operations; 
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(2)  Determine  the  amount  of  taxes  that  will  need  to  be  levied  to 
permit  the  carrying  out  of  such  program; 

(3)  Secure  authority  from  a  majority  vote  of  landowners  to  borrow 
money; 

(4)  Prepare,   with  assistance  of  State  drainage  engineer,   a  compre- 
hensive plan  for  carrying  out  the  desired  program,    including 
provision  for  levying  taxes  and  for  financing  the  program; 

(5)  Execute,   with  the  assistance  of  the  engineer,   warrants  to  the 
county  receiver  of  taxes  to  collect  all  tax-ditch  taxes  other 
than  maintenance  taxes; 

(6)  Execute,   with  the  assistance  of  the  engineer,   warrants  to  the 
county  receiver  of  taxes  for  the  annual  collection  of  a  main- 
tenance tax  in  the  amount  of  2  percent  of  the  total  assessment 
base; 

(7)  Make  a  report,    atthe  annual  meeting,   of  the  year's  activities; 

(8)  Provide  for  construction  work  on  the  tax  ditch; 

(9)  Provide  for  adequate  maintenance  of  the  tax  ditch. 

Any  note,   bond,   warrant,    or  other  instrument  issued  by  the  tax  ditch 
is  signed  by  the  chairman  of  the  ditch  managers,    and  his  signature  is 
attested  by  the  secretary-treasurer. 


/    Duties  of  Secretary-Treasurer 
The  duties  of  the  secretary-treasurer  of  a  tax  ditch  are  to: 

(1)  Keep  minutes  of  all  meetings  of  ditch  managers  and  landowners 
as  a  part  of  the  permanent  records  of  the  tax  ditch; 

(2)  Prepare  a  financial  statement  at  the  end  of  the  calendar  year, 
including  an  itemized  report  of  funds  received,   funds  expended, 
funds  due  from  taxes  not  yet  collected,    and  all  sums  due  and 
owing  by  the  tax  ditch; 

(3)  Attend  all  meetings  of  managers  and  landowners. 

The  managers  and  secretary-treasurer  of  the  tax  ditch  receive  com- 
pensation at  a  rate  determined  by  majority  vote  of  the  landowners  concerned. 
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POWERS  OF   TAX  DITCH 

As  a  governmental  subdivision  of  the  State  and  body  politic,   a  tax  ditch 
may  exercise  public  powers  and  may: 

(1)  Levy  taxes; 

(2)  Sue  and  be  sued; 

(3)  Make  and  execute  contracts  and  other  instruments  necessary 
or  convenient  to  the  exercise  of  its  powers; 

(4)  Borrow  money  for  the  purpose  of  constructing,  maintaining,  and 
administering  the  tax  ditch; 

(5)  Acquire,   by  purchase,   exchange,   lease,   gift,   grant,   bequest, 
devise  or  otherwise,   any  property,    real  or  personal,   or  any 
rights  or  interests  therein; 

(6)  Cooperate,    or  enter  into  agreements  with  the  State  or  Federal 
governments  or  any  agency  or  subdivision  thereof; 

(7)  Exercise  the  power  of  eminent  domain  with  respect  to  lands  out- 
side the  boundaries  of  the  tax  ditch  that  are  needed  for  right-of- 
way  or  outlet  purposes; 

(8)  Accept  contributions  from  landowners  for  such  operations  as 
additional  clearing  or  installation  of  structures,   which  opera- 
tions are  not  included  in  the  original  construction  requirements; 

(9)  Call  on  the  State  drainage  engineer  for  assistance  with  adminis- 
trative  and  operations   problems   of  the   tax  ditch  (appendix 
table  2). 

The  financial  records  of  the  tax  ditch  are  to  be  audited  annually  by  two 
qualified  persons  and  made  a  part  of  the  permanent  records  of  the  tax  ditch. 

Apparently,   tax  ditches  organized  under  current  law  have  all  needed 
general  powers.     They  have   the   express  power  of  eminent  domain  with 
respect  to  lands  outside  their  boundaries,    and,   as  a  matter-of-fact,  they 
indirectly  exercise  the  power  of  eminent. domain  with  respect  to  lands  within 
their  boundaries  by  complying  with  the  procedures  for  the  formation  of  a  tax 
ditch.     Under  the  present  program,    tax  ditches  have  not  paid  for  rights-of- 
way,   as  most  landowners  have  considered  it  a  privilege  to  have  a  ditch  run 
through  their  lands. 
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Drainage  organizations  operating  under  current  law  appear  also  to  have 
all  financial  powers  needed  unless  it  is  the  power  to  issue  bonds.  This  power 
is  not  explicitly  authorized,   although  it  is  believed  by  some,   but  not  this 
writer,    to  be  implied.     However,   in  the  opinion  of  one  official  interviewed, 
the  present  law  does  not  authorize  the  issuance  of  bonds  nor  is  there  any 
necessity  for  a  drainage  organization  to  issue  bonds.     According  to  this  offi- 
cial,  no  tax  ditch  organized  under  this  law  has  issued  bonds. 


COLLECTION  OF   TAXES 

The  ditch  managers  determine  the  amount  of  taxes  to  be  levied  against 
each  owner's  land  in  accordance  with  the  ratio  that  exists  between  the  assess- 
ment base  for  each  property  and  the  total  assessment  base  for  the  tax  ditch. 
The  assessment  list  prepared  by  the  ditch  commissioners  is  transcribed  into 
a  special  assessment  book  by  the  board  of  assessment  and  maintained  as  a 
permanent  record  in  that  office. 

Tax-ditch  taxes  are  collected  by  the  receiver  of  taxes  and  the  county 
treasurer  on  the  basis  of  warrants  signed  by  the  chairman  of  the  ditch  man- 
agers and  secretary-treasurer,   in  the  same  way  as  provided  for  the  collec- 
tion of  county  taxes.     Tax  warrants  for  annual  maintenance  are  filed  by  the 
receiver  of  taxes  in  a  special  binder  and  maintained  as  a  permanent  record 
of  that  office.     Once  warranted,   annual  maintenance  taxes  are  collected 
yearly  by  the  receiver  of  taxes  except  during  a  tax  year  when  another 
warrant,   whether  for  construction  taxes  or  special  taxes,   for  an  identical 
portion  of  the  tax  ditch  is  in  effect  and  is  being  collected.     Maintenance  tax 
warrants  may  not  be  withdrawn  nor  may  they  be  revised  except  with  the 
consent  of  the  county  soil  conservation  district. 

The  ditch  managers  may  order  the  tax  levied  for  construction  to  be 
paid  in  annual  installments  by  designating  the  method  of  payment  on  the  tax 
warrant.     If  the  tax  is  to  be  paid  in  installments,    the  entire  tax  nevertheless 
constitutes  a  present  lien  on  the  lands  against  which  it  is  levied.     The  first 
installment  must  be  not  less  than  the  sum  of  all  payments  for  damages  and 
compensation  as  set  forth  in  the  ditch  order,   plus  the  costs  and  expenses 
incurred  in  the  formation  of  the  tax  ditch.     A  special  tax  for  necessary  funds 
may  be  levied  by  the  ditch  managers  in  the  same  way  that  taxes  are  levied 
for  original  construction.     Tax-ditch  taxes  constitute  a  first  lien  against  the 
lands  to  which  they  apply;  they  are  subordinate  only  to  the  lien  for  State  and 
county  taxes  and  may  be  enforced  by  sale  or  otherwise  in  the  same  way  as 
the  lien  for  county  taxes.     No  landowner  shall  be  liable  for  any  taxes  levied 
by  the  tax-ditch  managers  against  the  lands  of  another  owner. 
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A  tax  ditch  may  effect  payment  of  any  loan  made  to  it  by  entering  on  the 
tax  warrant  the  amount  and  terms  of  the  loan  and  directing  the  receiver  of 
taxes  to  pay  any  such  taxes  collected  directly  to  its  creditor  until  the  loan  is 
repaid. 

The  1955  drainage  law  provides  for  collection  annually  of  a  maintenance 
tax  equal  to  2  percent  of  the  total  assessment  base,   which  will  equal  or 
exceed  the  initial  cost  including  the  cost  of  construction.     If   in  the  opinion  of 
the  ditch  managers  the  annual  maintenance  tax  is  insufficient  or  excessive ^^ 
they  may  raise  or  lower  it  with  the  consent  of  the  county  soil  conservation 
district,   acting  on  the  advice  of  the  State  drainage  engineer  (appendix  table  2). 


STATE -COUNTY-LOCAL  COOPERATION  IN  DRAINAGE 

The  State,   the  counties,    the  State  soil  conservation  commission,    the 
State  drainage  engineer  (employee  of  the  commission),    the  local  soil  con- 
servation districts,   and  the  local  drainage  engineers  of  the  Soil  Conservation 
Service  of  the  United  States  Department  of  Agriculture  play  important  roles 
in  the  creation,   organization,    construction,   and  maintenance  of  drainage 
works  and  in  the  administration  of  drainage  programs.     Discussions  of  the 
technical  assistance  and  guidance  provided  by  many  of  these  agencies  to 
local  drainage  organizations  have  appeared  on  preceding  pages. 

The  State  has  appropriated  to  the  State  soil  conservation  commission 
sums  to  loan  to  soil  conservation  districts  for  the  purchase  of  heavy  earth- 
moving  equipment  to  be  used  in  cleaning  out  drainage  ditches  as  follows: 

Amount 
Year  (dollars) 

1949 100,000 

1953 90,000 

1955 80,000 

These  loans  have  been  or  are  being  repaid  as  required  by  law.     In  1947,    the 
State  legislature  had  authorized  the  levy  court  of  Sussex  County  to  appro- 
priate and  expend  $10,000  for  the  purchase  of  machinery  and  equipment  for 
use  in  clearing  banks,   and  removing  obstructions  from,   straightening, 
cleaning  out,   and  digging  drainage  ditches  in  that  county.     The  levy  court 
was  authorized  to  enter  into  rental  contracts  with  persons,   departments, 
agencies,   boards,   or  commissions  of  the  State  for  use  by  them  of  such 
equipment  in  Sussex  County.     The  county  reimbursed  itself  for  this  equip- 
ment by  renting  it. 
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In  1955,   the  levy  courts  of  Sussex  and  Kent  Counties  were  directed  by 
the  State  legislature  to  make  funds  available  to  the  soil  conservation 
districts  annually  from  July  1,    1955,    for  payment  of  salaries  of  a  manager 
in  each  county  of  heavy  earth-moving  equipment  operated  by  the  soil  con- 
servation districts  (appendix  table  3). 

A  law  passed  in  1951  authorized  the  levy  court  of  Sussex  County  to 
furnish  to  the  county  soil  conservation  district  $5,000  for  each  of  the  fiscal 
years  1952  and  1953  for  the  purpose  of  enaploying  a  manager  of  drainage 
operations  of  the  district.     This  was  followed  in  1953  by  a  legislative  act, 
which  authorized  the  levy  court  of  the  county  to  make  available  to  the  local 
soil  conservation  district  the  increased  sum  of  $6,000  annually,   beginning 
July  1,    1953,   for  the  same  purpose  as  the  1951  law.     Thus,    the  1953  act 
authorizes  the  soil  conservation  district  of  Sussex  County  to  employ  for  an 
indefinite  period  a  manager  of  its  drainage  operations  so  long  as  the  levy 
court  furnishes  funds  for  payment  of  his  salary.     (According  to  a  State 
drainage  official,    this  1953  law  was  no  longer  used  after  enactment  of  the 
1955  law.) 

State  and  county  funds  are  also  provided  for  construction  of  drainage 
ditches  and  for  maintenance.     Beginning  in  1947,    the  State  and  the  counties 
of  Sussex  and  Kent  appropriated  funds  for  the  fiscal  years  1948  and  1949,    to 
match  local  drainage -organization  funds,   for  the  purpose  of  contributing  to 
the  costs  of  clearing  banks,   removing  obstructions,   straightening,    cleaning 
out,    and  draining  the  tax  ditches  of  Sussex  and  Kent  Counties.     In  1949,    the 
State  legislature  included  New  Castle  County,   along  with  the  State  and  the 
other  two  counties,    in  making  appropriations  for  drainage  works  and 
im.provements  in  the  three  counties.     These  appropriations  have  continued 
to  be  made  through  the  fiscal  years  1956  and  1957,    except  that  apparently 
no  appropriations  were  made  for  the  fiscal  years  of  1952  and  1953  to  match 
local  funds  for  drainage  in  New  Castle  County  (appendix  table  3). 

A  few  historical  notes  may  be  of  interest  here.     During  the  1930's  and 
the  early  1940 's,    little  construction  and  maintenance  work  was  done  in 
drainage  districts,   except  that  performed  by  the  Work  Projects  Adminis- 
tration,   the  Civilian  Conservation  Corps,    and  the  State  highway  department. 
Chapter  65  of  the  1935  Code  provided  a  small  State  fund  of  $2,000  to  loan  to 
drainage  districts  for  organizational  expenses,    required  the  chief  engineer 
of  the   State  highway  department   to  detail  a  conapetent  engineer  of  his 
department  to  render  such  service  as  is  necessary  in  the  establishment  of 
a  proposed  district,    at  the  expense  of  petitioners  when  requesting  such 
services,    and  empowered  the  resident  judge  of  the  superior  court  to  approve 
or  disapprove  the  formation  of  a  drainage  district.     Under  chapter  65  of  the 
sanae  1935  Code,    the  drainage  commissioners  appointed  a  superintendent  of 
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construction.    Contracts  were  to  be  let  through  competitive  bidding.  (According 
to  a  State  official,    these  provisions  of  the   law  for  awarding   contracts   and 
furnishing  engineering  services  by  the  State  highway  department  were  never 
used.  )    Chapter  105,    1935  Code,    as  well  as  current  law,    is  silent  as  to  how 
drainage  organizations  are  to  go  about  arranging  for  construction  and  main- 
tenance. 

As  noted  previously  in  this  report,    recent  Delaware   laws   provide  for 
substantial  State  and  county  financial  contributions  and  considerable  technical 
assistance  to  drainage  organizations.     This  financial  and  technical  assistance 
is  not  limited  to  tax  ditches  organized  under  recent  laws;  it  is  available  also 
to  drainage  organizations  fornaed  under  the  1935  Code,    if  such  organizations 
are  considered  to  have  legal  status,    and  to  such  organizations  reorganizing 
under  current  laws. 

The  central  direction  and  support  given  by  the  State  to  local  drainage 
activities  are  reflected  in  many  acts  of  the  State  legislature  and  in  directives 
pertaining  to  policy  and  procedure.     Although  most  of  these  functions  of  the 
State  were  discussed  earlier  in  this  report,  they  are  restated  here  in  view  of 
their  considered  significance.     They  include: 

(1)  The  many  administrative,    technical,    and  operational  activities  of 
the  State  drainage  engineer,   an  employee  of  the  State  soil  conservation 
commission. 

(2)  Periodic  appropriation  of  State  funds  to  the  State  soil  conservation 
commission  to  loan  to  the  soil  conservation  districts  for  the  purchase  of 
heavy  earth-moving  equipment  for  the  purpose  of  digging  and  cleaning  out 
drainage  ditches. 

(3)  Authority  and  direction  by  the  State  legislature  to  the  levy  courts 
of  Sussex  and  Kent  Counties  to  naake  funds  available  to  the  soil  conservation 
districts  annually  for  payment  of  the  salaries  of  county  managers  of  heavy 
earth-moving  equipment  operated  by  the  soil  conservation  districts, 

(4)  Appropriation  of  funds  for  the  last  several  years  by  the  State  and 
by  the  counties,   at  the  direction  of  the  State  legislature,    to  contribute  25 
percent  each  to  the  costs  of  construction  and  maintenance  of  drainage 
ditches,    the  other  50  percent  being  paid  by  the  landowners  in  the  tax  ditches. 
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EXPERIENCE  IN   CREATING,    FINANCING,    AND  MANAGING 
CERTAIN  DRAINAGE   ORGANIZATIONS 

The  preceding  discussion  was  limited  to  a  review  of  various  drainage 
laws  of  Delaware  and  to  information  obtained  from  interviewing  a  few 
Federal,    State,  and  local  employees  concerned  with  drainage  operations  on 
a  State  or  countywide  basis.     Consideration  is  now  given  to  actual  experience 
in  creating,   financing,    and  managing  selected  drainage  organizations  in 
Sussex  County.     This  county  rather  than  Kent  or  New  Castle  County  was 
selected  because  it  has  within  its  borders  the  greater  number  of  ditches  and 
the  greater  amount  of  activity  in  drainage  operations  in  the  State, 

The  discussion  that  follows  is  based  on  interviews  with  several  tax- 
ditch  officials  and  landowners  and  on  a  study  of  organization  records.     First, 
a  general  picture  is  presented. 

One  of  the  tax  ditches  studied  was  organized  as  early  as  1882  and  the 
latest  was  formed  in  1948  as  a  corporation  under  provision  of  the  1935  Code. 
Two  tax  ditches  previously  organized  were  reformed  under  the  1951  law. 

In  number  of  farm  owners,    the  tax  ditches  vary  from  about  10  to  200. 
One  tax  ditch  embraces  an  entire  town  of  more  than  1,000  properties.     The 
tax  ditches  vary  in  size  from  a  few  hundred  to  several  thousand  acres. 

The  current  drainage -assessment  base  often  varies  widely  from  one  tax 
ditch  to  another  and  within  tax  ditches;  it  ranges  from  $0.30  to  $25  per  acre. 
In  only  one  organization  was  it  found  that  the  assessment  base  per  acre  was 
the  same  throughout  the  tax  ditch.     As  noted  previously,   ditch  commissioners 
are  afforded  no  guidance  in  the  current  law  as  to  the  standards  to  be  consid- 
ered in  determining  relative  benefits  and  allocating  costs.     However,    several 
of  the  officials  and  individuals  interviewed  said  that  the  factor  of  greatest 
influence  in  determining  the  amount  of  the  assessment  against  land  was  distance 
from  the  main  outlet.     The  farther  away  from  this  outlet  the  higher  is  the 
assessment.     Other  criteria  mentioned  were  the  degree  of  wetness  of  the 
land  and  whether  it  was  woodland  or  open  land.     Usually,   entire  tracts  of 
land  were  assessed,   although  in  one  tax  ditch  only  drainable  land  was 
assessed  for  drainage  taxes. 

In  some  tax  ditches,    separate  assessment  lists  and  financial  accounts 
are  maintained  for  the  main  ditch  and  each  prong,   while  in  others,    there  is 
a  single  assessment  list  and  financial  account.     In  organizations  having 
separate  assessment  lists  and  financial  accounts,    all  landowners  are 
assessed  for  costs  of  the  main  ditch.     If  these  owners  are  served  by  a  prong 
to  the  main  ditch,    they  are  assessed  also  for  the  cost  of  the  prong. 
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In  one  tax  ditch,    it  was  determined  that  the  original  assessment  was 
personal  against  landowners  and  that  liability  for  taxes  followed  the  owner 
rather  than  attaching  to  the  land.     In  all  other  cases,    the  assessnaent  was 
against  the  land.     In  the  tax  ditches  organized  under  current  law,    the  taxes 
levied  constitute  a  lien  against  the  lands  to  which  they  apply,    and  no  land- 
owner is  liable  for  taxes  levied  against  the  lands  of  another. 

In  former  years  some  tax  ditches  organized  under  the  1935  Code  and 
earlier  laws,   which  had  their  own  tax  collectors,   found  it  difficult  to  collect 
from  some  landowners.     This  resistance  to  paying  drainage  taxes  was  largely 
eliminated  by  the  enactment  of  a  1941  law,   which  provided  that  the  county 
receiver  of  taxes  collect  all  drainage  taxes  in  the  same  way  that  he  collects 
county  and  State  taxes. 

A  tax  ditch  organized  under  the  1951  or  1955  laws  may  borrow  money 
up  to  90  percent  of  the  total  assessment  base  by  securing  the  loan  with  a 
pledge  of  tax  warrants  by  entering  on  the  warrant  a  statement  reciting  the 
amount  and  terms  of  the  loan,   from  whom,  obtained,    and  by  directing  the 
county  receiver  of  taxes  to  pay  any  sums  collected  directly  to  the  creditor 
until  the  loan  is  repaid.     In  no  case  was  it  found  that  bonds  had  been  issued, 
even  though  they  were  expressly  authorized  under  the  1935  Code.     Since 
about  1948,    the  State  and  county  have  matched  most  of  the  tax-ditch  construc- 
tion and  maintenance  expenditures  of  organizations  considered  to  have  legal 
status. 

It  was  found  that  with  one  exception,   in  all  drainage  organizations 
studied,    the  most  recent  engineering  plans  had  been  designed  by  engineers 
of  the  Soil  Conservation  Service  at  the  request  of  the  county  soil  conserva- 
tion district.     In  this  one  case,    the  engineering  plans  had  been  developed  by 
ditch  commissioners  appointed  by  the  court,    and  by  a  surveyor.     Later, 
Soil  Conservation  Service  engineers  assisted  in  a  survey  and  preparation  of 
drawings.     Current  practice  is  to  show  the  location  of  maintenance  rights- 
of-way  in  these  drawings,   which  become  a  part  of  the  court  order  that 
establishes  the  tax  ditch.     Usually,    they  are  on  the  side  of  the  ditch  where 
the  spoil  (excavated  earth)  is  spread  and  they  allow  sufficient  room  for  the 
heavy  earth -moving  equipment  needed  in  future  maintenance  and  construction 
work.     In  all    cases,    rights-of-way  were  acquired  by  court  action. 

Under  the  1935  Code  or  earlier  laws,    the  levying  of  an  annual  mainte- 
nance tax  was  not  mandatory.     But  in  tax  ditches  that  were  organized  or 
reorganized  under  the  1951  or  1955  laws,    an  annual  maintenance  tax  equal 
to  2  percent  of  the  total  assessment  base  must  be  levied.     This  requirement 
can  be  changed  only  when  in  the  opinion  of  the  ditch  managers  the  tax  is 
insufficient  or  excessive  and  the  county  soil  conservation  district,    acting  on 
the  advice  of  the  State  drainage  engineer,    consents  to  raise  or  lower  the  tax. 
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Since  about  1948  the  county  soil  conservation  district  has  performed 
most  of  its  works  of  improvement  with  its  own  equipment  and  operators. 
Exceptions  were  some  maintenance  work,    and  a  construction  job  done  by  a 
private  contractor.     Using  tax -ditch  funds,   plus  State  and  county  matched 
funds,   landowners  are  required  to  pay  the  soil  conservation  district  at  a  rate 
sufficient  to  compensate  for  the  costs  of  operating  the  equipment,    including 
its  replacement.     The  current  rate  is  about  $11  per  hour. 

Most  of  the  tax  ditches  are  administered  by  two  managers  and  a  secre- 
tary-treasurer.    One,   however,   has  a  third  manager  to  represent  a  town  that 
is  a  part  of  the  tax  ditch.     Another  has  11  managers.     This  larger  board  is 
intended  to  provide  representation  of  landowners  located  on  prongs  to  the 
main  ditch,    as  the  prongs  have  assessment  lists  and  financial  accounts  apart 
from  those  of  the  main  ditch.     SomiC  prongs  have  their  own  secretary- 
treasurers  also.     As  a  general  rule,   none  of  these  officials  receive  pay  for 
their  services.     However,    some  tax  ditches  pay  managers  who  supervise 
construction  work.     Apparently,    none  pays  its  secretary-treasurer.     Together 
with  interested  landowners,    these  officials  attend  regular  annual  and  special 
meetings.     Usually,   very  few  landowners  attend  unless  there  is  some  special 
problem  or  controversy  involved. 

The  primary  purpose  served  by  tax  ditches  in  Delaware  is  to  provide 
drainage.     Some  of  the  ditches  serve  also  to  prevent  flooding  of  flatlands. 
Only  in  isolated  instances  had  water  been  taken  from  drainage  ditches  for 
irrigation  purposes.     One  town  used  a  tax  ditch  for  sewage  disposal. 

Some  facts  about  each  tax  ditch  studied  and  the  experiences  of  indivi- 
dual organizations  follow. 


D-B  Tax  Ditch 

Records  in  the   custody  of  the   present   secretary-treasurer   of  this 
drainage  organization,    some  of  which  were  prepared  by  his  grandfather  who 
had  occupied  the  same  position,    show  that  the  tax  ditch  was  organized  in 
1882.     A  court  order  issued  in  1887  listed  20  owners  of  1,230  acres.     With 
one  exception,    each  had  a  tax  levy  of  42  cents  per  acre  for  drainage.     The 
lands  of  the  one  exception  were  taxed  at  47  cents  per  acre. 

Prior  to  reorganization  under  the  1951  law  the  assessment  base  against 
land  in  the  tax  ditch  had  been  set  at  $1  per  acre.     Upon  reorganization  under 
this  1951  law  in  1957  and  by  mutual  consent  of  the  landowners,    the  assess- 
ment base  was  increased  to  a  uniform  $25  an  acre.     The  11  landowners  own 
a  total  of  415  assessed  acres.     Only  drainable  land  is  assessed  for  drainage 
taxes.     The  tax  ditch  has  a  total  assessment  base  of  $10,375. 
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Major  construction  work  in  the  tax  ditch  was  done  in  1949  and  more  in 
1955  by  the  county  soil  conservation  district.    (According  to  a  State  drainage 
official,    this  1949  construction  work  was  financed  by  voluntary  subscriptions 
from  landowners  in  the  amount  of  approximately  $10  per  acre  of  drainable 
land,  )    In  1955,   a  tax  levy  of  $2  per  acre  was  made  against  each  landowner 
although  the  assessment  base  was  only  $1  per  acre.     This  was  followed  in 
1957  with  a  levy  of  10  percent  of  the  $25  per  acre  assessment  base  to  pay  for 
previous  work  done  by  the  soil  conservation  district.     Also  in  1957,    a  2-per- 
cent maintenance  tax  was  levied.     Funds  expended  by  the  tax  ditch  were 
matched  by  the  county  and  the  State. 

Engineering  plans  for  the  construction  work   referred   to  above  were 
designed  by  Soil  Conservation  Service  engineers  at  no  direct  cost  to  land- 
owners.    The  location  of  needed  rights-of-way  for  construction  and  mainte- 
nance purposes  is  shown  in  these  engineering  drawings,   which  became  a 
part  of  the  court  order  establishing  the  tax  ditch.     These  rights-of-way  were 
donated  by  the  landowners. 

In  1957,    the  drainage  organization  borrowed  $1,000  from  a  local  bank 
at  &-percent  interest.     This  loan  was  secured  with  a  tax  warrant  by  entering 
on  the  warrant  a  statement  reciting  the  amount  and  terms  of  the  loan  and 
from  whom  obtained,    and  directing  the  county  receiver  of  taxes  to  pay  any 
such  taxes  collected  by  him  directly  to  the  creditor  until  the  loan  was  repaid. 

The  fact  that  most  of  the  landowners  wanted  to  increase  the  amount  of 
their  tax  base  sufficiently  to  pay  for  the  use  of  the  heavy  earth-moving  equip- 
ment needed  to  construct  larger  ditches  prompted  the  move  to  reorganize 
under  current  drainage  laws.     The  $1  per  acre  assessment  base,   which 
previously  had  been  sufficient  to  raise  funds  to  pay  for  cheap  and  plentiful 
labor,   was  no  longer  adequate. 

The  tax  ditch  has  two  managers  and  a  secretary-treasurer  who  receive 
no  compensation  except  when  one  of  the  managers  supervises  work  done  on 
the  ditches. 

Regular  annual  meetings  are  held  in  January  after  public  or  personal 
notice  is  given  the  landowners.     The  interest  of  landowners  in  the  affairs  of 
their  organization  is  evidenced  by  the  fact  that  10  of  11  attended  the  1958 
meeting,    the  11th  having  moved  out  of  the  State.     At  these  meetings,   finan- 
cial records  are  made  available  for  examination  by  any  interested  person. 
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B  Tax  Ditch 

Records  available  at  the  time  the  study  reported  was  made  were  limited. 
Therefore,    the  discussion  that  follows  is  based  alm.ost  entirely  on  informa- 
tion obtained  from  interviews. 

It  is  not  known  when  this  tax  ditch  was  originally  organized.     The  court 
order  establishing  the  tax  ditch  lapsed  because  regular  annual  meetings  were 
not  held.     The  ditch  order  was  renewed  in  1948,   under  provisions  of  the  1935 
Code,    against  the  opposition  of  some  of  the  landowners. 

Upon  receipt  of  the  petition  for  restablishing  the  tax  ditch,    the  court 
appointed  a  board  of  ditch  commissioners  and,   with  a  surveyor,    they  visited 
the  land  to  deternaine  courses,   distances,   and  size  of  ditches,   and  to  esti- 
mate costs,   damages,    and  the  proportion  each  person  benefited  should  pay. 
Opposition  by  some  landowners  to  the  commissioners'  report,   particularly 
to  the  variation  in  the  amount  of  the  assessment  from  one  landholding  to 
another,   was  so  strong  that  the  court  ordered  a  resurvey  by  the  commis- 
sioners. 

One  of  the  ditch  managers  estimated  that  there  were  35  owners  in  the 
district  with  holdings  that  total  3,500  acres.     All  of  these  landowners  were 
assessed  for  the  main  ditch.     Also,   when  served  by  a  prong  to  the  main 
ditch,    these  owners  were  assessed  for  that  particular  prong.     Separate 
assessment  lists  and  financial  accounts  are  maintained  for  the  main  ditch 
and  each  of  the  prongs.     The  amount  of  the  assessment  base  varied  from, 
approximately  30  cents  to  $1  per  acre;  it  varied  within  the  main  ditch  as 
well  as  within  the  prongs.     Many  times  this  amount  was  collected.     No 
recent  levy  for  maintenance  taxes  had  been  made. 

The  county  soil  conservation  district,   which,   for  drainage  organizations 
that  are  considered  to  have  legal  status,   usually  does  the  construction  work 
with  its  own  equipment  and  employees,    could  not  immediately  cut  the  ditches 
desired  by  the  landowners.     Some  landowners  were  unwilling  to  wait  for  the 
soil  conservation  district  to  do  the  work,   and  a  private  contractor  was  hired 
to  cut  the  main  ditch  in  1949.     Later,    the  soil  conservation  district  cut  some 
of  the  prongs. 

According  to  one  ditch  manager,    the  State  and  county    did  not  match 
funds  with  the  tax  ditch  to  defray  the  cost  of  digging  the  main  ditch  because 
it  did  not  meet  plans  and  specifications.     However,    the  State  and  county  did 
naatch  ditch  funds  that  were  disbursed  to  pay  for  the  prongs  cut  by  the  soil 
conservation  district. 
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One   of  the  ditch  managers  estimated  that  construction  work  in  this 
organization  cost  the  landowners    considerably  more  per  acre  than  such  work 
will  cost  the  landowners  in   the  Bear  Hole   Watershed  Project  of  Sussex 
County.      But  in  the  latter  project,    the  Federal  Government  will  pay  the 
total  cost  of  construction  attributed   to  flood-control  works   of  improvement. 

Together  with  interested  landowners,    the  organization's    two  ditch 
managers    and  its  secretary-treasurer  hold  regular   annual  meetings  in 
January  and,    in  addition,    such  special   meetings  as  are   called  by   the  chair- 
man of  the  ditch  managers.     The  officials  of  the   tax  ditch  receive  no  pay. 


MB  Tax  Ditch 

This  tax  ditch  was  organized  in  1916  under  an  act  of  March  4,    1869, 
as  amended,   at  an  original   cost  of  $125.   Court   orders   were  issued  from 
time  to  time   thereafter,    in  response  to  petitions  by  landowners,    extending 
the  main  ditch  and  adding  prongs  thereto  until  in  1939   there  were   approxi- 
mately 50  landowners  in  the  district. 

Drainage  assessments  were  made  against  the  person  rather  than 
against  his  land,   for  example:     "j.   K.    Adams  for  draining  83  acres  of  land 
shall  pay  the  sum  of  $4.15.  "  This  was  the  only  tax  ditch  in  which  it  was 
found  that  the  assessment  was  not  against  the  land.     There  were  separate 
assessment  lists  and  financial  accounts  for  the  main  ditch  and  for  each  of 
the  prongs. 

In   the  1930's,    the  Civilian  Conservation  Corps   did   construction  work 
in  the  drainage  district  at  no  direct  cost  to  the  landowners  except  for  about 
$500.      Ten  years  or  so  ago,    maintenance  work  was  done   by  laborers, 
mainly  with  hand  shovels  and  pitchforks.     To  pay  for  this  work,  each  land- 
owner was  taxed  10  cents  per  acre.     These  taxes  were  collected  by  the 
district  treasurer,   who  had  some  difficulty  in  collecting  from  certain  owners. 

Since  the  drainage  district  was  organized  all  land  has   changed  owner- 
ship in  whole  or  in  part,   leaving  no  firm  personal  assessment  base  against 
present  landowners.     Its  desire  to  correct  this  situation  is  one   of  the  main 
reasons  for  the  tax  ditch's  pending  petition  for  reorganization  under  the 
current  law. 

The  drainage  district's  two  managers  and  treasurer,   who  receive  no 
pay,    continue  to  hold  regular  annual  meetings  with  the  landowners  in  order 
to  keep  the  ditch  order  alive  and  to  approve  any  construction  or  maintenance 
work  that  is  needed. 
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BB  Tax  Ditch 

This  tax  ditch  was  reorganized  in  1954  under  the  1951  drainage  law 
after  its  previous  ditch  order  lapsed.     In  reorganizing,    the  tax  ditch  quali- 
fied for  State  and  county  funds. 

The  organization  contains  an  entire  town  and  about  50  building  lots  and 
120  farms  outside  the  town. 

Approximately  half  the  lots  outside  the  town  were  given  an  assessment 
base  of  $2  and  half  of  $4  each.     The  same  proportions  and  assessment  base  - 
$2  and  $4  per  acre  -  are  applied  to  farmland,    although  a  few  farms  are 
assessed  at  $1  per  acre.     All  of  the  assessments  listed  are  for  the  main 
ditch,   for  which  each  landowner  in  the  organization  must  pay  on  the  basis  of 
his  assessment.     The  town  agreed  to  assume  40  percent  of  the  total  assess- 
ment base  of  about  $30,000  for  construction  of  the  main  ditch.     Town  drainage 
taxes  are  collected  on  the  basis  of  a  general  tax  levy  made  by  the  town 
council. 

The  amount  of  the  assessment  is  based  on  the  location  of  the  property 
with  respect  to  the  main  ditch  outlet.     The  farther  away  the  property  is  from 
the  outlet  the  higher  is  the  cost.     The  reasoning  is  that  the  properties  nearest 
the  outlet  require  very  little  ditching. 

In  a  report  to  the  court,    the  county  ditch  commissioners  stated  that 
"a  substantially  uniform  rate  of  benefit  on  the  main  ditch  was  established 
for  most  of  the  area  on  the  basis  that  this  particular  improvement  will  be 
to  a  large  degree  of  a  community  nature  and  may  not  necessarily  be  of  direct 
benefit  to  much  of  the  area  with  the  exception  of  the  town.  "    Storm  water  and 
sewage  from  the  town  empty  into  the  main  ditch. 

The  ditch  commissioners  reported  further  that,   particularly  with 
reference  to  land  outside  the  town,    "the  properties  of  many  owners  were  not 
provided  with  a  direct  drainage  outlet  to  some  part  of  the  proposed  system, 
although  in  most  instances  existing  highway  drains  serve  to  carry  surface 
waters  from  such  properties  to  the  main  ditch  or  some  other  part  of  the 
proposed  drainage  system.  " 

At  the  hearing  and  referendum  on  the  ditch  commissioners'  report, 
the  landowners  requested  that  each  prong  be  assessed  separately  from  the 
main  ditch.     In  voting  on  the  formation  of  the  organization  only  the  main 
ditch  assessment  base  of  $29,654.20  was  considered.     Under  current  law, 
each  landowner  has  the  same  number  of  votes  as  dollars  assessed  against 
his  property.     There  were  171  separately  assessed  properties.     Present  for 
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the  voting  were  owners  of  59  of  these  properties  having  an  assessment  base 
of  $23,438,   which  represented  79  percent  of  the  total  eligible  vote.     Voting 
for  formation  of  the  tax  ditch  were  owners  of  27  properties  having  an  assess- 
ment base  of  $17,209.80,    or  58  percent  of  the  total  eligible  vote.     Opposed  to 
formation  of  the  tax  ditch  were  owners  of  32  properties  with  an  assessment 
base  of  $6,228.  20,   or  21  percent  of  the  total  eligible  vote. 

In  addition  to  the  main  ditch  there  are  11  prongs,   each  having  its  own 
assessment  base.     These  assessments  vary  from  $1  to  $15  per  acre.     On 
some  prongs,    the  assessment  per  acre  is  uniform  but  this  is  not  the  usual 
case.     The  ditch  commissioners  reported  that  "the  benefits  assessed  on  the 
prongs  vary  considerably,   depending  on  the  severity  of  the  drainage  problem 
and  the  degree  of  relief  which  can  be  expected  when  the  prongs  are  excavated 
and  maintained.  "    Only  those  properties  and  portions  of  properties  that  are 
drained  by  the  various  prongs  of  the  main  ditch  are  assessed  for  benefits 
from  those  particular  prongs. 

The  engineering  plans  and  specifications  for  this  drainage  organization 
were  developed  by  engineers  of  the  Soil  Conservation  Service  at  no  direct 
cost  to  the  landowners.     The  engineering  drawings,   which  became  a  part  of 
the  court  order  establishing  the  tax  ditch,   show  maintenance  rights-of-way 
of  20  to  30  feet.     These  rights-of-way,   which  were  acquired  by  court  action, 
are  on  the  side  of  the  ditch  on  which  the  spoil  is  spread.     In  woods,   however, 
the  spoil  is  not  spread  but  is  pushed  far  enough  from  the  ditch  to  permit 
maintenance. 

Construction  work  has  been  done  on  the  main  ditch  by  the  county  soil 
conservation  district  with  its  equipment  and  operators  at  a  cost  to  the  ditch 
organization  of  about  $10  per  hour.     Draglines  and  bulldozers  were  used  to 
accomplish  this  work.     Landowner  funds  for  payment  of  construction  costs, 
which  are  to  extend  over  the  6 -year  period  from  1954  to  1960,   are  matched 
by  the  State  and  county.     Tax-ditch  costs  are  financed  with  bank  loans  at  4 
percent  interest,   secured  by  annual  tax  warrants  endorsed  in  favor  of  the 
creditor  in  the  amount  of  the  loans.     No  tax  levies  have  been  made  for 
maintenance  of  the  main  ditch. 

The  tax  ditch  has  three  managers  and  a  secretary-treasurer,   none  of 
whom  is  paid.     One  of  the  managers,    a  member  of  the  town  council,    repre- 
sents the  town.     The  other  two,   who  are  farmers,    represent  property  owners 
outside  the  town.     As  required  by  law,    regular  annual  meetings  are  held  in 
January.     Since  reorganization,   one  special  meeting  has  been  held  to  con- 
sider the  proposed  Nanticoke  watershed  project.     All  landowners  present 
voted  for  the  project. 
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Annual  financial  reports  are  rendered  by  the  secretary-treasurer  and 
audited  by  two  of  the  tax  ditch's  taxpayers. 

One  ditch  manager  said  he  would  prefer  a  single  assessment  list  for  the 
entire  drainage  organization  rather  than  having  a  separate  assessment  base 
for  the  main  ditch  and  one  for  each  prong.     He  pointed  out  that  in  some 
instances  landowners  who  need  drainage  cannot  obtain  it  as  those  landowners 
who  are  opposed  have  a  majority  of  the  votes.     This  condition  has  been 
largely  eliminated  in  recently  organized  tax  ditches,    as  it  is  now  the  practice 
to  establish  a  single  assessment  base  for  the  entire  drainage  organization. 

This  manager  also  expressed  the  opinion  that  the  State  and  county  are 
obligated  to  match  landowner  payments  for  group -drainage  improvements, 
citing  as  his  reason  that  public  roads  and  highways  often  benefit  from  such 
improvements  and  that  improved  drainage  usually  results  in  a  general 
improvement  in  the  local  economy  and  in  greater  payments  in  income  taxes 
to  the  State  and  Federal  Governments. 


PR  Drainage  Corporation 

This  organization  was  formed  as  a  drainage  corporation  in  June  1946, 
under  certain  provisions  of  chapter  65,   article  2,   and  chapter  105,    article  1, 
1935  Code.     According  to  one  of  its  officials,   it  is  the  only  drainage  corpora- 
tion in  the  State.     It  embraces  in  excess  of  13,000  acres  divided  into  more 
than  200  separate  holdings,    most  of  which  are  farms.     Very  few  building  lots 
are  included.     In  organizing  this  corporation,landowners  incurred  a  cost  of 
$119  -  $40  paid  to  ditch  commissioners  for  8  days'  work,   $2.50  paid  to  the 
county  prothonotary  as  filing  fees,    $75  attorney's  fees,    and  $1.50  postage  for 
notices. 

The  main  part  of  the  drainage  system  is  a  river,   which  for  operational 
and  administrative  purposes  is  divided  into  lower,    middle,   and  upper  sections. 
A  number  of  prongs  lead  to  the  river.     The  lowest  assessment  base,    60  cents 
per  acre,   is  against  the  lands  located  in  the  lower  section.     Land  drained  by 
a  prong  in  the  lower  section  is  given  an  assessment  base  of  an  additional  60 
cents  per  acre.     Land  located  in  the  upper  section  has  an  assessment  base 
of  60  cents  per  acre  and  to  this  assessment  base  is  added  60  cents  per  acre 
for  each  of  the  middle  and  lower  sections.     If  the  land  in  the  upper  section 
is  drained  also  by  a  prong,    still  another  60  cents  is  assessed  against  it,    or 
a  total  of  four  different  assessment  bases  in  the  amount  of  $2.40  per  acre. 
Separate  assessment  lists  and  financial  accounts  are  maintained  for  each 
section  and  for  each  prong. 
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Engineering  plans  and  specifications  were  prepared  by  engineers  of  the 
Soil  Conservation  Service  at  no  direct  cost  to  the  landowners.     Their  draw- 
ings,  which  became  a  part  of  the  court  order  forming  the  corporation,    show 
maintenance  rights-of-way  that  vary  in  width  from  60  feet  in  the  upper  section 
to  160  feet  in  the  lower  section.     These  rights-of-way  were  acquired  by  court 
action. 

Construction  and  maintenance  work  has  been  performed  by  the  county 
soil  conservation  district.     Construction  and  maintenance  costs  have  been 
borne  by  the  State  and  county  matching  local  funds.     The  last  major  work  was 
done  in  1950,    and  about  $1,000  has  been  paid  since  to  the  county  soil  conser- 
vation district  for  bulldozer  work  to  keep  maintenance  rights-of-way  free  of 
saplings  and  trees.     Maintenance  taxes  are  to  be  levied  as  required. 

To  finance  certain  construction  and  maintenance  work,    the  corporation 
has  borrowed  money  at  5-percent  interest  from  a  bank  and  from  individuals. 

The  corporation  has  11  managers  who  represent  various  sections  and 
prongs  of  the  organization.     Some  of  the  prongs  have  their  own  secretary- 
treasurers.     None  of  these  officials  receives  any  compensation  for  services 
rendered  the  corporation.     Regular  annual  meetings  are  held  in  December 
with  interested  landowners  attending. 

An  official  of  the  corporation,   who  has  been  very  active  during  the  last 
several  years  in  drainage  activities  in  Delaware,   is  a  strong  advocate  of  the 
program  whereby  the  State  and  county  will  match  corporation  funds  for  drain- 
age improvements.     He  believes  that  without  this  financial  assistance  and  the 
engineering  plans  and. specifications  developed  and  furnished  by  the  Soil 
Conservation  Service,   landowners  would  be  unable  to  finance  the  drainage  of 
their  land.     Without  adequate  drainage,    much  land  would  be  too  wet  to  be 
cultivated  possibly  in  1  of  3  years.     Because  of  this  uncertainty,   some 
farmers  would  be  reluctant  to  make  sizable  investments,   and  loans  for  buying 
needed  fertilizer,    seed,    and  machinery  would  be  hard  to  obtain.     This  would 
result  in  all  or  parts  of  some  farms  remaining  idle  or,   if  the  land  is  culti- 
vated,   in  crop  losses  during  excessively  wet  seasons. 

This  drainage  corporation  official  believes  that  adequately  drained 
farmland  in  Delaware  benefits  the  public  in  general.     It  means  a  more 
prosperous  community,  makes  successful  farming  more  certain,    and  m.ay 
result  in  larger  payment  in  income  and  property  taxes.     Also,    many  public 
roads  and  highways  are  drained  by  these  public  ditches. 
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COMMENTS  OF   STATE   DRAINAGE   ENGINEER 

Following  are  comments  of  the  State  Drainage  Engineer  describing 
some  of  the  weaknesses  of  the  most  commonly  used  drainage  laws  in  the 
1935  Revised  Code  of  Delaware. 

"These  commonly  used  drainage  laws  were  actually  developed,   passed 
and  first  used  many  years  prior  to  1935,   when  they  were  incorporated  into 
the  Code  which  was  prepared  during  that  period.     During  those  development 
years  there  was  little  or  no  farm  machinery  in  existence  and  drainage  needs 
were  substantially  less  than  they  later  became. 

"Records  indicate  that  land  holdings  were  appreciably  larger  in  many 
of  the  drainage  problem  areas  and  that  in  consequence  relatively  few  land- 
owners were  involved  in  most  drainage  enterprises.     Those  same  records 
show  that  ownership  of  lands  changed  rather  slowly  and  that  many  of  such 
changes  were  merely  transfers  to  descendants  or  other  relatives  of  the 
original  owners. 

"Under  such  conditions  it  was  to  be  expected  that  ditch  tax  assessments 
were  made,   in  many  and  perhaps  most  cases,   against  the  landowners  per- 
sonally instead  of  against  the  land  itself.     The  old  laws  were  vague  or  com- 
pletely lacking  in  providing  legal  means  of  transferring  ditch  tax  assessments 
when  changes  of  ownership  occurred.     Lacking  this,    it  is  conceivable  that  the 
older  drainage  organizations  became  at  least  partially  inoperative  legally 
after  relatively  short  periods  of  operation. 

"The  old  laws  seemed  to  limit  the  legal  life  of  the  drainage  organiza- 
tions of  that  time  to  seven  years.     Apparently  the  thought  was  that  changes 
in  land  ownership,    as  well  as  other  differences,    could  be  adjusted  by  frequent 
reorganizations  of  the  drainage  groups.     There  was  other  evidence,   however, 
which  indicated  that  the  seven  year  terms  were  not  necessarily  the  total  legal 
life.     As  a  result  of  this  seeming  contradiction,   and  because  landowners 
would  not  resort  to  frequent  reorganizations,    the  legal  status  of  the  earlier 
ditch  organizations  became  quite  clouded  after  seven  years  of  their  existence. 

"The  commonly  used  drainage  laws  of  the  1935  Code  completely  failed 
to  provide  adequate  legal  rights-of-way.    During  the  development  years  of  the 
laws,  construction  operations  were  performed  entirely  by  hand  operations, 
often  with  the  use  of  slave  labor.    When  modern  machinery  was  introduced 
and  used,  considerably  more  land  was  required  for  working  room  and  more 
extensive  rights-of-way  became  necessary.    When  this  happened,  rights-of- 
way  were  nnerely  assumed  and  were  used  because  they  were  necessary. 
Many  ditch  operations  were  therefore  constantly  in  threat  of  a  trespass  action. 
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"These  older  laws  did  not  confer  upon  the  drainage  groups  the  legal 
authority  to  borrow  funds  for  ditch  construction  and  operation,   particularly 
over  a  period  of  years.     Without  this  authority  a  number  of  successful,   large 
drainage  systems,   formed  and  constructed  under  the  1951  law  would  have 
been  severely  handicapped  or  could  not  have  proceeded  at  all. 

"Still  another  weakness  of  the  1935  law  was  the  inability  to  make  addi- 
tions or  changes  in  the  court  order.     This  provision  is  consistently  used 
under  the  1951  law  and  frequently  results  in  improved  systems  and  better 
relations. 

"One  more  weakness  of  the  1935  law  was  that  inequitable  and  incomplete 
assessments  usually  resulted.     The  process  of  law  provided  did  not  develop 
adequate  data  nor  did  it  establish  experienced  personnel  to  use  the  little  data 
available.     While  costs  were  limited  to  operations  done  by  relatively  cheap 
hand  labor  years  ago,    these  inequities  were  not  apparent.     As  labor  costs 
increased,    and  after  the  use  of  machinery  began,    this  problem  became 
extremely  important. 

"A  final  major  weakness  of  the  1935  law  was  that  the  ditches  in  almost 
every  instance  would  not  do  an  adequate  drainage  job.     They  were  not 
designed  for  either  size  or  gradient,   and  were  cut  pretty  much  according  to 
the  ideas  of  the  local  people.     It  is  true  the  surveyor  was  supposed  to  indi- 
cate the  size  of  the  ditches  but  these  were  merely  guesses.  " 

THE  WATERSHED  PROTECTION  AND 
FLOOD -PREVENTION  PROGRAM 

The  more  important  statutory  provisions  of  Delaware's  drainage  laws 
and  the  experience  of  certain  tax  ditches  organized  and  operating  under  these 
laws  have  been  reviewed  and  evaluated.     Certain  of  the  provisions  of  the  1955 
law,   under  which  all  new  ditches  must  organize,   are  now  reexamined  in 
terms  of  the  qualifications  of  drainage  organizations  to  act  as  single  spon- 
sors or  as  cosponsors  of  projects  under  the  Watershed  Protection  and  Flood 
Prevention  Act  of  1954  (Public  Law  566),   as  amended  in  1956  (Public  Law 
1018)  and  1958  (Public  Law  85-624;  Public  Law  85-865). 

This  act  authorizes  the  Secretary  of  Agriculture  to  give  technical, 
financial,   and  other  assistance  to  State  and  local  organizations  in  planning 
and  carrying  out  works  of  improvement  in  watershed  areas  for:     (1)  flood 
prevention;  (2)  agricultural  water  management,   including  irrigation  and 
drainage;  and  (3)  nonagricultural  water  management,   including  fish  and  wild- 
life development,   and  municipal  or  industrial  water  supply. 
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In  order  to  obtain  this  assistance,   application  must  first  be  made  to  the 
Secretary  of  Agriculture  by  one  or  more  local  organizations  qualified  to  under- 
take the  watershed  project.     To  qualify  as  a  local  organization,     an  applicant 
for  assistance  must  have,    as  a  minimum,    authority  under  State  law  to  carry 
out,    maintain,   and  operate  the  works  of  improvement  contemplated  to  be  per- 
formed by  it  in  a  particular  application. 

More  specifically,    as  a  condition  to  providing  Federal  assistance  for 
installation  of  works  of  improvement,    the  Secretary  requires  that  local 
organizations  shall,   among  other  things: 

(1)  Provide  documentary  evidence  of  acquisition  of  necessary  land, 
easements,    and  rights-of-way; 

(2)  Obtain  required  agreements  to  carry  out  "recommended  soil 
conservation  measures  and  proper  farm  plans"; 

(3)  Construct  or  contract  for  the  construction  of  all  works  of 
improvement  on  non-Federal  lands; 

(4)  Assume  a  share  of  the   installation  cost  of  structural  measures 
for  agricultural  water  management,    equal  to  the  ratio  of  direct 
identifiable  benefits  to  total  benefits  accruing  from  such  meas- 
ures and  all  of  the  cost,    including  engineering  services,    of 
structural  measures  for  other  purposes,    except  that  any  part 
of  the  construction  cost  (including  engineering  costs)  applicable 
to  flood  prevention  shall  be  paid  by  the  Federal  Government, 
and  at  least  50  percent  of  the  installation  cost  for  fish  and  wild- 
life development;  and 

(5)  Provide  documentary  evidence  of  adequate  arrangements  to 
operate  and  maintain  improvements. 

Regarding  the  first  requirement,    tax  ditches  may  exercise  the  power  of 
eminent  domain  in  accordance  with  chapter  61,    title  10  of  the  Delaware  Code 
Annotated,   with  respect  to  lands  outside  their  boundaries  that  are  needed  for 
right-of-way  or  outlet  purposes.     They  do  not  have  the  authority  to  exercise 
the  power  of  eminent  domain  in  accordance  with  these  condemnation  proce- 
dures with  respect  to  land,    easements,    and  rights-of-way  within  their  own 
boundaries.     In  reality,   however,   drainage  organizations  do  have  the  authority 
to  exercise  the  power  of  eminent  domain  by  complying  with  the  procedures 
for  the  formation  of  a  tax  ditch.     Further,    they  may  acquire,    through  purchase, 
exchange,    lease,    gift,   grant,   bequest,    devise  or  otherwise,  any  property,  real 
or  personal,   or  any  rights  or  interest  therein. 
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As  a  usual  practice,    construction  and  maintenance  rights-of-way  for  the 
purpose  of  laying  out  and  maintaining  ditches  are  acquired  from  landowners, 
without  compensation,   by  court  action  in  the  formation  of  a  tax  ditch.     But  as 
a  matter  of  fact,  county  ditch  commissioners  do  have  the  authority  to  award 
damages  resulting  from  construction  and  could  pay  for  these  rights-of-way. 
In  addition,    the  State  law  authorizes  the  State  drainage  engineer,   other  engi- 
neering personnel  hired  under  provisions  of  the  law,    the  soil  conservation 
district  supervisors,    the  State  soil  conservation  commission,    the  ditch 
commissioners,    the  ditch  managers,    or  any  of  their  employees  or  agents,    to 
enter  upon  any  lands  within  the  area  to  be  drained  at  all  reasonable  times  in 
order  to  carry  out  the  purposes  of  the  law. 

It  is  mandatory  to  show  the  location  and  extent  of  the  rights-of-way  in 
the  engineering  drawings.     If  and  when  these  plans  are  accepted  by  a  major- 
ity of  the  votes  of  the  ditch  commissioners  and  landowners  and  are  approved 
by  the  resident  judge  of  the  superior  court,    these  rights-of-way  become 
vested  in  the  tax  ditch.     This  is  accomplished  in  the  court's  ditch  order  in 
which  the  engineering  drawings  are  incorporated. 

In  view  of  the  statutory  powers  noted  above,    the  experience  of  drainage 
organizations  in  Delaware,    and  the  State's  experience  with  watershed  pro- 
jects,  it  would  seem  that  no  difficulty  will  be  encountered  in  acquiring  neces- 
sary rights-of-way  in  or  outside  the  boundaries  of  a  tax  ditch. 

As  for  the  second  requirement,   drainage  ditches  are  not  authorized  to 
obtain  agreements  from  landowners  to  carry  out  recommended  soil  conserva- 
tion measures  and  proper  farm  plans.     But  these  ditches  do  have  the  power 
to  cooperate  with,   or  to  enter  into  agreements  with,    the  State  and  Federal 
Governments  or  any  agency  or  subdivision  thereof.     Delaware  law  directs  the 
State  soil  conservation  commission  to  formulate  policies  and  general  pro- 
grams for  conservation  of  the  soil  and  soil  resources  including  drainage  and 
erosion  control  by  the  soil  conservation  districts.     The  commission  is  also 
authorized  and  directed  to  obtain  or  accept  the  cooperation  and  financial, 
technical,   or  material  assistance  of  the  Federal  Government  or  any  of  its 
agencies  and  of  the  State  or  any  of  its  agencies  for  the  work  of  such  soil 
districts.     So  long  as  the  commission  acts  as  sponsor  or  cosponsor  of  a 
watershed  project,    there  should  be  no  difficulty  in  meeting  this  second 
requirement.     The  commission  and  the  soil  conservation  districts  have  a 
going  program.     Landowners  throughout  the  State  cooperate  in  carrying  out 
soil  conservation  measures. 

A  tax  ditch  organized  under  the  current  law  can  meet  the  third  require- 
ment,  as  it  has  power  to  make  and  execute  contracts  and  other  instruments 
necessary  or  convenient  to  the  exercise  of  its  powers. 
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With   respect   to   the  fourth  requirement,   a  drainage   organization 
operating  under  the  1955  law  should  have  no  difficulty  in  assuming  its  share 
of  the  installation  costs  of  ditches  designed  to  provide  drainage  and  flood 
control  as  the  organization  has  power  to  levy  taxes  and  borrow  money  to 
construct  tax  ditches.     Certainly,    a  tax  ditch  should  have  no  difficulty  in 
assuming  its  share  of  construction  costs  so  long  as  the  State  and  county 
continue  to  match  tax-ditch  expenditures  and  the  Federal  Government 
assumes  the  entire  construction  cost  of  flood-control  structures.     As  to  the 
fifth  requirement,    there  appears  to  be  no  reason  why  a  tax  ditch  should  not 
successfully  operate  and  maintain  a  watershed  project,    as  it  has  a  mandatory 
obligation  to  levy  annual  maintenance  taxes  and  to  provide  adequate  mainte- 
nance.    It  has  power  also  to  borrow  money  for  maintenance  and  administra- 
tive purposes.     Of  significance  too  is  the  fact  that  for  the  last  several  years 
the  State  and  county  have  matched  ditch  maintenance  expenditures  in  the 
same  way  that  they  have  matched  construction  costs. 

In  the  only  Delaware  watershed  project  that  is  substantially  complete, 
the  State  soil  conservation  commission  acted  as  the  sole  sponsor.   It  arranged 
with  the  tax  ditch  in  which  the  project  is  located  to  contract  for  the  works  of 
improvement  and  for  the  county  soil  conservation  district  to  do  the  work  with 
its  equipment  and  operators.    As  the  commission  has  no  authority  to  exercise 
the  power  of  eminent  domain  or  to  acquire  otherwise  the   necessary  land, 
easements  and  rights-of-way,    and,    further,   has  no  authority  to  levy  taxes 
and  borrow  money,    the  question  arises  whether  tax  ditches  should  be  included 
as  cosponsors  of  future  watershed  projects.     Also,   if  maximum  use  is  to  be 
made  of  these  projects  in  Delaware,    the  question  also  arises  whether  consid- 
eration should  be  given  to  legislation  that  would  enable  local   resource -type 
districts  to  engage  in  a  more  comprehensive  program  of  agricultural  water 
management  including  irrigation,    and  of  nonagricultural  water  management 
including  municipal  and  industrial  water  supplies.     Fish  and  wildlife  develop- 
ment and  recreational  uses  might  be  considered  also. 
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